Be er Business Guide

The Personal Properties and Securities Act

The Personal Proper es and Securi es Act -

What is it and how does it aﬀect me?

What is the PPSA?
The Personal Proper es and
Securi es Act (PPSA) essen ally
determines who has priority over
an asset in the event of a
bankruptcy / liquida on
situa on. In this scenario, any
stock or assets that are in the
possession of another party will
be available to a liquidator unless
a registered ‘security interest’
has been undertaken by the
owner of the asset. Should
security interests not be
documented and registered, the
legal owner may be treated as an
unsecured creditor. Inter-en ty
lease and hire arrangements are
not exempt from PPSA
legisla on.
What is the PPSR?
The Personal Proper es and
Securi es Register (PPSR) has
replaced a number of registers
including the ASIC Charges
Register. The PPSR allows for the
registra on of a security interest
in personal property which can
be enforced should an obliga on
not be met. Registra on
therefore ensures a secured

party (such as a creditor/hirer)
can prove and enforce their
ownership of an asset should
they need to. Personal property
is generally property other than
real estate. Arrangements
subject to a PPS registra on
include charges over a company,
cha el mortgages, condi onal
sale agreements, HP agreements,
consignments, dry hire and leases
of goods.
Why do I have to register?
In an insolvency or liquida on
scenario, any stock or assets that
are in the possession of another
party will be available to a
liquidator unless a registered
security interest has been
undertaken by the owner of the
asset. Should security interests
not be documented and
registered, the legal owner would
be treated as an unsecured
creditor.
The impact of PPSA on internal
business transac ons
Many businesses are structured
to separate their ‘asset holding’
from their ‘day-to-day

opera ons’, a way of protec ng
the assets from the risks
associated with a trading en ty.
The asset holding en ty buys all
of the assets needed for
opera ng the business (land,
plant & equipment etc) and these
are then made available to the
opera ng en ty for use in
running the business. The use of
these assets by an opera ng
en ty creates a security interest
under PPSA legisla on.
In fact, this new legisla on may
pose a serious risk to businesses
that rely on asset protec on
structures alone and they are no
longer suﬃciently protected. It is
therefore impera ve that asset
owners take the necessary steps
to register all security interests
on the PPSR.

How do I register my assets?
You should ﬁrst seek advice from
your accountant and lawyer
regarding which of your assets
this legisla on is likely to aﬀect.
Further informa on regarding
registra on can be found on the
PPSR website at:
www.ppsr.gov.au

“If security interests are not documented and registered,
the legal owner may be treated as an unsecured creditor”
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PPSA -

3 key steps to protect your business

Identify
Know when you have a security Interest - review your business
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structure and iden fy any assets that are aﬀected.

Document
Having a wri en security agreement in place is the ﬁrst
requirement under the PPSA and should be tailored for a
par cular arrangement. A lease facility agreement will
cover all future acquired property and avoids the need for
a new agreement each me a new asset is purchased for
the opera ng company.
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Perfect
Perfect your security interests on the PPSR
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Perfec on is a key concept under the PPSA. A perfected
asset is one which has been registered on the PPSR and is
the means by which an asset holder (the secured party) can
protect and enforce its security interest.
Unperfected Assets are those that are not registered on
the PPSR and are therefore not protected and poten ally
not recoverable in a liquida on scenario.
Perfec on of a security interest is a straigh orward, inexpensive process and is the only way to ensure your assets
are fully protected. More and more frequently, Marsh &
Partners are being requested by banks to register a security
interest for ﬁnanced assets if they are u lised by a diﬀerent
en ty. Failure to do so may leave you in breach of your
loan terms.
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For further informa on:
Marsh & Partners Qld Pty Ltd
Level 3, 74 Astor Terrace Spring Hill QLD 4000
GPO Box 3299 Brisbane QLD 4001
P | 07 3023 4800 E | mail@marshpartners.com.au
www.marshpartners.com.au

